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VEMORANDUM OPI1 NI ON

Plaintiff, Lucy Murray, sues David G lnore individually
and in his official capacity as Receiver of the District of
Col unbi a Housi ng Authority (“DCHA"). The parties filed cross
nmotions for summary judgnment. On March 31, 2002, the Court
i ssued an order granting in part defendant's notion for
sunmary judgnent with respect to all clains agai nst defendant
in his individual capacity and as to plaintiff's Title VII
clai ms agai nst defendant in his official capacity. The Court
deni ed defendant's notion with respect to plaintiff's due
process and unlawful term nation clainms agai nst defendant in
his official capacity. The Court denied plaintiff's notion
for summary judgment in its entirety. For the follow ng
reasons, and after nuch consideration, the Court nodifies its
March 31, 2002 order and grants defendant's notion for summary

judgnment on all of plaintiff's claims with the exception of



plaintiff's due process claim The Court dism sses without
prejudice plaintiff's due process claim Plaintiff's notion
for summary judgment is denied.
| . Background

A. Recei vershi p of DCHA

In 1992, Catherine Pearson and other individuals sued
District of Colunbia Mayor Sharon Pratt Kelly, seeking
i nprovenents in public housing. On May 19, 1995, Judge
Steffen W Graae of the Superior Court of the District of
Col unbi a entered an order setting out stipulated conditions of
settlement. Wth the agreenment of the parties, Judge G aae
appointed David Gl nore as receiver for the District of
Col unmbi a Department of Public and Assisted Housi ng and
successor agencies. Order, Pearson v. Pratt Kelly, 92-CA-

14030 (D.C. Sup. May 19, 1995) ("Pearson Order"). The order
stated that the receiver was appointed by the court and was
“subject to the control of [the] court.” Id. at 2.

The Pearson order provides a non-exhaustive |ist of
G lnore’'s duties and responsibilities, and his powers and
authority as receiver. The receiver’'s powers included the
“[aluthority to reorganize and restructure DPAH s, or its

successor’s, divisions.” |d. at 5. The order sets forth in



detail the receiver’s authority to establish personnel policy.
In relevant part, the order grants the receiver

[a]uthority to establish personnel policies; to
create, nodify, abolish, or transfer positions; to
hire, term nate, pronote, transfer, evaluate, and
set conpensation for staff. ... Enployees who serve
at the pleasure of the Mayor (“at-will enployees”)
and enpl oyees in their probationary period serve at
the will of the Receiver. Enployees subject to

col | ective bargai ning agreenments will be subject
solely to the personnel rights set forth in the

col l ective bargaining agreenents. As to enpl oyees
who are not subject to collective bargaining
agreenments, during the transition fromthe start-up
of the receivership to the inplenmentation of such
personnel policies as the Receiver shall institute,
such enpl oyees’ rights as to benefits, conpensation
and term nation (except as stated herein) shall be
governed by the Conprehensive Merit Personnel Act,
D.C. Code § 1-601 et seq. Upon the establishnment by
t he Receiver of published personnel policies for the
governi ng of enployees who are not subject to

coll ective bargai ning agreenents, these enpl oyees
shal | be subject solely to the personnel policies

t he Receiver shall institute governing the

enpl oyees’ benefits, conpensation and termn nation.
The personnel policies established by the Receiver
for enployees who are neither at will enployees,
enpl oyees in their probationary period, nor subject
to collective bargai ning agreenents (“pernmanent
managerial civil service enployees”), shall provide
that these enpl oyees shall not be term nated except
for cause or m sconduct or for non-performance of
duty or due to abolition of thier position (as these
ternms are defined by the Receiver in the published
personnel policies). The personnel policies
establ i shed by the Receiver for permanent manageri al
civil service enployees shall further provide that
sal aries and benefits for these enployees shall not
be reduced, except for m sconduct or for economc
necessity for the Agency (as these terns are defined
by the Receiver in the published personnel
policies). The personnel policies established by

t he Receiver for permanent managerial civil service
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enpl oyees shall further provide these enpl oyees with
aright for atinme-limted appeal.

Pearson Order, at 6-7.

Prior to the inception of the receivership, the Ofice of
Public Informati on at DPAH operated under the supervision,
support and direction of the Mayor. However, with the
commencenent of the Pearson receivership and the establishnent
of DCHA as an i ndependent agency, the DCHA O fice of Public
| nformati on answered only to the receiver.

B. Plaintiff’s Enploynment w th DCHA

Plaintiff Lucy Murray was enployed by the D.C. Departnent
of Public and Assisted Housing and by its successor agency,
DCHA, as a Visual and Public Information Officer from Decenber
1987 until her term nation on February 16, 1996.

At the tine of the Pearson order, which established the
recei vership for DPAH, Ms. Murray was working as a Visual and
Public Information Officer at the Ofice of Fair Hearings.
This position was a “permanent nmanagerial civil service”
position. See Am Conpl. at 2. As such, the Pearson order
aut horized the receiver to dismss Ms. Murray only for cause,
m sconduct, nonperformance of duties, or abolition of the

position. See Pearson Order; Def.’s Mit. at 2.



VWhen M. G Il nore assunmed the position of receiver on My
22, 1995, Ms. Murray returned to her post at DPAH. Am Conpl.
at 14. In Septenber of 1995, DCHA issued a job description
for the position of Director of Public Affairs. According to
t he description, this position was to be a policymaking
position, with direct reporting to the receiver, and subject
to term nation w thout cause. Four days after the
announcenent of the opening for Director of Public Affairs,
M. Gl nore announced that he had hired Arthur Jones, and
African- American man, for the position.

On Decenber 8, 1995, M. G lnore issued the DCHA
Personnel Policy Manual ("PPM'), a docunent intended to
replace the District’s CMPA. M. Glnore made a witten
determ nation that the CMPA created an inpedinment to the
recovery of DCHA. See Pl.'s Mot., Ex. K (Def.'s Response to
I nterrogatories, No. 4). The PPM authorized the receiver to
determ ne the agency’s structure and the nunber of positions
in DCHA, and mandat ed that departnment directors serve at the
pl easure of the receiver.

On January 11, 1996, M. G lnore notified Ms. Miurray that
her position had been term nated in connection with a
reduction in the nunmber of permanent managerial positions at

DCHA. Her term nation was to be effective as of February 16,



1996. The positions of five wonmen and eight men, in addition
to that of Ms. Murray, were abolished in January of 1996. O
t he personnel occupying positions that were elinm nated, six
i ndividuals did not return to work for DCHA in any ot her
position. Three people applied for retirenment benefits, and
three others were involuntarily separated from DCHA. M.
Murray and Ms. Nesbitt, both African-Anerican wonen, were the
only individuals who had their enploynment finally term nated.
M. Brooms, who was involuntarily separated from enpl oynent
with DCHA was subsequently enpl oyed by another city agency.

C. Procedural History

On February 23, 1996, Ms. Murray filed an adm nistrative
appeal with DCHA all eging that her term nation was not part of
a proper reduction-in-force. The admnistrative hearing on
plaintiff’s claimtook place nore than a year after plaintiff
filed her adm nistrative appeal. Although internal
regul ations require that findings be issued by the hearing
officer within thirty days, Arbitrator Berk issued a
recomended opinion sone ten nonths after the parties
subm tted proposed findings of fact and concl usi ons of |aw.

At the admi nistrative hearing, DCHA argued that there was
no evidence that it had sinply renamed Miurray’s position and

hired Jones for the position. Mirray, on the other hand,



relied on testinony by the Agency Representative at the
hearing that admtted that M. Jones’ and plaintiff’s jobs
were "functionally equivalent.” Def.'s M., Ex. Q at 5
(Hearing Ex'nr Recommendation). The representative agreed
t hat both jobs had overall responsibility for the Ofice of
Public I nformation.

The hearing exam ner, noting that “abolishnent of
positions are [sic] typically conducted for |ack of funds,
personnel ceilings, reorganization, decrease in work or
exerci se of reenploynment rights,” found that the reduction-in-
force term nation of Murray was pretextual. 1d. at 11-12.
The exam ner noted the increase in the nunber of enpl oyees
assigned to plaintiff’s departnent and the increase in the
departnment's operating budget, “coupled with the fact that
anot her enployee is hired to performthe sanme duties perforned
by Murray | eads to the inescapable conclusion that the
reorgani zation was a veil to effectuate Ms. Murray’s
termnation. ... [T]he record in this proceeding fails to
establish that the separation of Miurray pursuant to a R F was
proper. ... This record clearly establishes that there was
merely a reorgani zati on on paper as budgetary constraints
and/ or shortage of work was due to the hiring of Jones.” Id.

at 14. The hearing exam ner recommended that Ms. Murray’s



separation from DCHA be reversed and that she be reinstated

and awarded back pay and benefits. Id. at 15.

Fi ve days before sunmary judgnent notions were due in
this case, on August 25, 2000, M. Glnmore wote Ms. Miurray a
letter indicating that he “declined to adopt and inpl enent
Hearing officer Susan Berk’s recommendation.” M. G lnore
affirmed the abolition of plaintiff's former position. 1In
doing so, M. Glnore relied on his determ nation,
menorialized in the PPM that all positions that reported to
hi m woul d serve at his pleasure.

On February 17, 1999, plaintiff filed the instant |awsuit
agai nst defendant G lnore in his individual and official
capacities. Plaintiff's conplaint alleges: unlawful
di scrim nation on the basis of sex and race in violation of
Title VIl of the Civil R ghts Act of 1964 ("Title VII"), 42
U S.C. § 2000e et seq., and 42 U . S.C. § 1981 ("Section 1981);
violation of plaintiff's due process rights in contravention
of 42 U.S.C. 8 1983 ("Section 1983"); and unlawful term nation
in violation of the Conprehensive Merit Personnel Act
("CMPA"), codified at D.C. Code 8§ 1-601.01 et seq. (2001).

1. Anal ysi s

A. St andard of Revi ew



Summary judgenent should be granted only if the noving
party has shown that there is no genuine issue of materi al
fact and that the noving party is entitled to judgenent as a
matter of law. See Celotex Corp. v. Catrett, 477 U. S. 317,
325, 106 S. Ct. 2548 (1986). "If the evidence is nerely
col orable, or is not significantly probative, summry judgnent
may be granted."” Anderson v. Liberty Lobby, Inc., 477 U. S.
242, 248, 106 S. Ct. 2505 (1986). Further, if a party
opposi ng summary judgnent “fails to make a show ng essenti al
to establish the existence of an element essential to that
party’' s case, and in which that party will bear the ultimte

burden of proof at trial,” sunmary judgnent is appropriate.

Cel otex, 477 U S. at 322. 1In ruling on cross-notions for
sunmary judgnment, the Court will grant sunmary judgnment only
if one of the noving parties is entitled to judgnment as a
matter of |aw upon material facts that are not genuinely
di sputed. Rhoads v. MFerran, 517 F.2d 66, 67 (2d Cir. 1975).
B. Adm ni strative Proceedi ngs
As an initial matter, the Court rejects plaintiff's
argunment that the factual findings and conclusions of the
agency's hearing exam ner should be given preclusive effect in
this lawsuit. Plaintiff argues that defendant is precluded

fromrelitigating those issues “actually and necessarily



deci ded by the hearing exam ner.” Thus, she contends,
defendant G lnmore is precluded fromrelitigating the issue of
pretextuality in plaintiff’s Section 1981 and Section 1983
causes of action.!?

Plaintiff suggests that unreviewed findings of state
adm ni strative agencies have a preclusive effect on federal
court proceedings, relying on Allen v. MCurry, 449 U.S. 90,
101 S. Ct. 411 (1980). However, in Allen, the Suprenme Court
held that the full faith and credit statute required federal
courts to apply state preclusion rules in Section 1983 acti ons
where there had been an opportunity to litigate the issues
actually decided in a prior state court proceeding. Only in
Uni versity of Tennessee v. Elliot, 478 U S. 788, 106 S. Ct.
3220 (1986), did the Court suggest that adm nistrative fact-
finding m ght have a preclusive effect on a Section 1983
claim Id. at 797-98; see also Martin v. Ml hoyt, 830 F.2d
237 (D.C. Cir. 1987) (finding “no convincing reason” why

finding of the MPD Adverse Action Panel would not be binding

! Plaintiff does not argue that the hearing exami ner's findings

shoul d have a preclusive effect for purposes of her Title VII claim and

i ndeed, she could not so argue. The Suprene Court has found that “Congress
did not intend unreviewed state adninistrative proceedings to have precl usive
effect on Title VII clains.” Eliot, 478 U S. at 796. Yet, the EECC nmay
accord “‘substantial weight to final findings and orders made by State and
local authorities in proceedi ngs conmenced under State or |ocal [enploynent
discrimnation] law.'” 1Id. at 795 (quoting 42 U S.C. § 2000e-5(b)).
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in a subsequent civil suit against a police officer where the
plaintiff’s claim arose out of the sanme incident).

However, for adm nistrative proceedings to have a
preclusive effect, they nust result in a “valid and final
judgnment.” Arizona v. California, 530 U.S. 392, 414, 120 S.
Ct. 2304, 2319 (2000); see Elliot, 478 U.S. at 798 (preclusive
effect may exi st when "an adm nistrative agency is acting in a
judicial capacity and resolves disputed issues of fact").

Here, the hearing exam ner only had the authority to issue a
recomrendati on. The receiver then repudi ated that
recommendat i on.

Plaintiff nmaintains that the receiver's only role is to

adopt or reject the recommendation of the hearing officer.

Thus, she argues, the findings of fact and concl usi ons of | aw
of the hearing officer have preclusive effect, but the
recomendati on — which is subject to the receiver's approval -
does not. Yet, the agency's rules, as cited by plaintiff, see
Pl."s Reply, at 10, explicitly define the officer’s “witten
recomrendati on” as including both the “findings of fact and
conclusions” and “a recommendation.” Therefore, the
receiver's authority to adopt or reject the officer's
"recommendation” may well apply to both the officer's findings

and ultimte recommendation. Indeed, a contrary construction,
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the one urged by plaintiff, would result in an absurd
situation in which the receiver retains the power to nake a
final determ nation of an enpl oyee’s appeal, but would be
bound by the findings and concl usi ons of the exam ner.
Accordingly, the Court finds that the hearing exam ner's
findi ngs cannot be characterized as a final judgnent on
plaintiff's clainms. Therefore, the findings have no

preclusive effect for purposes of the instant |itigation.

C. Plaintiff’s Clains against Glnmore in his Individual
Capacity

Plaintiff’s clains against defendant Glnore in his
i ndi vi dual capacity? nust fail because G lnore is absolutely
immune fromcivil liability for acts taken within the scope of
his position as a court-appointed receiver for the agency.
Judicial officers performng official functions are absolutely
i mmune fromcivil suit, even if they have acted with malice or
flagrant disregard for the rights of an aggrieved party. See

Pierson v. Ray, 386 U S. 547, 553-54, 87 S. Ct. 1213 (1967).

2 The Court notes that defendant does not argue that his immunity as

a judicial officer extends to plaintiff's clains against himin his officia
capacity. Wile precedent suggests that judicial immunity bars, or at |east
limts, relief available when a judicial officer is sued in an officia
capacity, see Supreme Court of Va. v. Consuners Union of the United States,
Inc., 446 U. S. 719, 734-35, 100 S. C. 1967 (1980), defendant has apparently
wai ved this defense with respect to plaintiff's clains against himin his

of ficial capacity.
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While the District of Colunmbia Circuit has not addressed
the i ssue of the scope of a court-appointed receiver’s
i nmunity, several other circuits have held that court-
appointed receivers are entitled to the same inmmunity as is
enj oyed by the appointing judge, insofar as the acts in
guestion are perforned as part of the receiver’s duties under
the judicial order establishing the receivership. See, e.g.,
New Al aska Devel opment Corp. v. Guetschow, 869 F.2d 1298, 1304
(9th Cir. 1989); Moses v. Parwaitikar, 813 F.2d 891, 893 (8th
Cir. 1987); Property Managenent & Investnents, Inc. v. Lew s,
752 F.2d 599, 602-03 (11th Cir. 1985); T & WIlnvestnment Co. v.
Kurtz, 588 F.2d 801, 802 (10th Cir. 1985); Kermt Const. v.
Banco Credito Y Ahorro Ponceno, 547 F.2d 1, 2 (1st Cir. 1976);
Bradf ord Audio Corp. v. Pious, 392 F.2d 67, 72-73 (2d Cir.
1968); Capitol Terrace, Inc. v. Shannon & Luchs, Inc., 564
A.2d 49, 53 (D.C. 1989); see also Briscoe v. La Hue, 460 U S.
325, 335, 103 S. Ct. 1108 (1983) (where person plays an
"integral" part in the judicial process but is not a judge,
person may be entitled to absolute i munity).

Thus, the relevant inquiry for this Court is whether
defendant Gl nmore was acting in a judicial capacity, and

within the scope of the authority given to him by the Pearson
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Order, when he term nated plaintiff's enploynment. Plaintiff
was cl early appointed by the D.C. Superior Court to oversee
and manage DCHA. As such, he is a judicial officer to the
extent that he acts to inplenment the court's order

Plaintiff suggests that M. Gl nore s personnel decision
to term nate her was not the exercise of a judicial function,
but was rather an “adm nistrative” function. See Forrester v.
White, 484 U.S. 219, 229-30, 108 S. Ct. 538 (1988) (finding no
judicial imunity where judge perfornmed an act as an
enpl oyer). Here, the acts of the receiver are clearly
“judicial” in nature, as defendant's personnel decisions were
made pursuant to specific authority granted to him by court
order. To strip the defendant of his quasi-judicial immunity
for acts that he was mandated to carry out pursuant to a court
order sinply because they relate to the "adm nistration” of
t he agency and its personnel, would undernine the very reasons
for affording judicial imunity to such officers. See Brown
v. Costello, 905 F. Supp. 65, 76 (N.D.N. Y. 1995) (policy of
af fording quasi-judicial immunity to court-appointed receivers
is to ensure that they are able to carry out a judge's order
wi t hout constant fear of litigation).

Plaintiff has not denonstrated that M. Gl nore acted

beyond the scope of the Pearson Order in term nating her
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enpl oyment. Ms. Murray’s termi nation occurred as part of a
reduction in force. She contends that this reduction in force
was pretextual. However, that M. G lnore was notivated by
unfair, or even malicious, reasons in authorizing the
reduction in force, does not affect defendant's quasi-j udici al
immunity. See Pierson, 386 U.S. at 553-54; Schinner v.

Strat hmann, 711 F. Supp. 1143, 1143 (D.D.C. 1989) (dism ssing

conpl ai nt agai nst psychiatrist who interviewed plaintiff to
determne the plaintiff’s conpetency because the psychiatrist
was acting at the request of the judge and was entitled to
absolute immunity regardl ess of whether he acted "maliciously
or corruptly” in the course of the interview). Irrespective
of M. G lnore's subjective notivations, his actions clearly
fall within the scope of the authority conferred upon him by
t he Pearson Order.

Even drawi ng all reasonable inferences in favor of
plaintiff, the Court is nevertheless left with the inescapable
conclusion that she has failed to denonstrate that M.

G lnore's actions were taken in clear and conpl ete absence of
his court-inmbued authority. VWhile plaintiff clearly disagrees
with the manner in which defendant used the authority given to

hi m by Judge Graae, such disagreenent, as a matter of law, is
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insufficient to overcone M. G lnore's absolute imunity to
civil liability.

D. Plaintiff’s Clains against Glnmore in his Oficial
Capacity

1. Plaintiff's Section 1983 Cl aim

The Court grants summary judgnent to defendant on all of
plaintiff's clainms agai nst defendant G lInore in his individua
capacity. Accordingly, plaintiff's Section 1983 claimlies
sol ely agai nst defendant in his official capacity. To assert
a claimunder Section 1983, plaintiff nust show a deprivation
of her constitutional rights by a person acting under col or of
state law. See 42 U.S.C. § 1983; Meyer v. Reno, 911 F. Supp
11 (D.D.C. 1996).

Plaintiff asserts that defendant's conduct viol ated her
constitutional right to due process. However, she wholly
fails to explain why this Court should find that defendant
G | nore was acting under color of state law. In King v.

G lnore, this Court held that a plaintiff could not sue DCHA
for M. Glnore's actions as receiver of DCHA. King v.
Glnore, Civ. Action No. 99-1176, Order at 2 (Mar. 27, 2000).
The Court relied on Canney v. City of Chelsea, 925 F. Supp. 58
(D. Mass. 1996), in finding that, in light of the DCHA

receivership, “city officials were powerless to act [in
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plaintiff’s enploynent matter], so plaintiff cannot state an
actionabl e clai munder 8 1983 against the District of Colunbia

as a matter of law.” King, Mar. 27, 2000 Order, at 2.

I n Cannery, the district court's holding that the city
was not liable for a receiver's acts was prefaced by an
ext ensi ve discussion of a municipality's liability under
Section 1983. 925 F. Supp. at 66-68. Local governments nmay
only be held |iable under Section 1983 "where an injury is
inflicted by a governnment's '|awmakers or by those whose
edicts or acts may fairly be said to represent official
policy."" 1d. at 67 (quoting Mnell v. Dep't of Soci al
Servs., 436 U.S. 658, 694, 98 S. Ct. 2018 (1978)). Cannery
found that, where the authority of city officials to act had
been del egated to a receiver, no Section 1983 claimcould lie
agai nst the city for the conduct of the receiver. Here, as
the Court in King recognized, District officials had no
authority over defendant G lnore's actions with respect to
DCHA. Thus, if plaintiff is contending that M. G | nore has
acted on behalf of the District of Colunbia, this claimis
destined to fail.

However, the Court notes that sone jurisdictions have
recogni zed that a receiver appointed by a state court may

constitute a person acting under color of state |aw for
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pur poses of a Section 1983 claim See Lebbos v. Judges of
Super. Ct., Santa Clara Cty., 883 F.2d 810 (9th Cir. 1989);
Hohensee v. Giier, 373 F. Supp. 1358 (M D. Pa. 1974). Yet,
judges of the D.C. Superior Court are federally appointed
Article | judges. See United States v. Stewart, 104 F.3d
1377, 1390-91 (D.C. Cir. 1997) (Article I Superior Court
judges may act as federal conmtting magi strates); see al so
Jenki ns v. Washi ngton Convention Ctr., 236 F.3d 6, 10 (D.C.
Cir. 2001). In any event, the Court is |oathe to nmake
arguments for plaintiff at this stage in the proceedi ngs that
she has, as yet, failed to articulate. The Court's reluctance
is only heightened by its recognition that, had plaintiff made
this argunment in her papers, defendant may well have cl ai ned
that his quasi-judicial inmunity extends to this claim
Plaintiff bears the ultimte burden of persuasion on her
claims. Plaintiff has sinply failed to present the Court wth
a cogni zable | egal theory for her Section 1983 claim The
Court will dismss this claimwthout prejudice. Plaintiff
may nove the Court for reinstatement of this claimat such
time as she is able to provide the Court with a | egal theory,
which would permt her to state a Section 1983 cl ai m agai nst

def endant in his official capacity.

2. Plaintiff's Title VII Clains

18



Plaintiff clainms that she was unlawfully discrim nated
agai nst on the basis of race and sex in violation of Title
VII.3 Title VII provides a cause of action agai nst enpl oyer.
The statute defines an “enployer” as “a person engaged in an
i ndustry affecting commerce who has fifteen or nore enpl oyees

., and any agent of such a person...," 42 U.S.C. § 2000e(b),
and further defines "person"” as including "receivers." 42
U S.C. 8 2000e(a). Because Title VII's coverage is not
l[limted to nunicipalities, the issues raised by plaintiff's
Section 1981 cl ai m agai nst defendant are not relevant to her
Title VI clains.

Plaintiff may establish her Title VII clains by
denonstrating disparate treatnent or disparate inpact.
Plaintiff appears to assert a disparate treatnment claim of

intentional discrimnation.4 Under the burden-shifting

3 Plaintiff filed a claimof sex and race discrimnation with the

D.C. Departnment of Human Rights ("DHR'). DHR issued a right to sue letter,
and plaintiff urges the Court to give deference to the Departnent's findings.
However, the Court's review of plaintiff's Title VII clains is de novo. See
Elliot, 478 U.S. at 796.

4 Plaintiff's arguments focus on the defendant's all eged
discrimnatory treatnment of her personally. However, plaintiff's pleadings
al so repeatedly nention that she was one of two African American wonen, who
were involuntarily separated fromtheir enployment at DCHA. To the extent
that plaintiff may be asserting a disparate inmpact claim see Pl.'s Reply at
17, it would appear she has failed to establish a prima facie case. Her
evi dence of an alleged disparate inpact on African Anerican wonen enpl oyees is
t enuous. Furthermore, she has not alleged that this inpact is the result of
"the application of a specific or particular enploynent practice." See Wards
Cove Packing Co. v. Atonio, 490 U S. 642, 657, 109 S. C. 2115 (1989).

19



establi shed by the Suprene Court in MDonnell Douglas, to
succeed on a Title VII claim plaintiff nust first establish a
prima facie case of discrimnation. 411 U S. at 902; Texas
Dep't of Community Affairs v. Burdine, 450 U S. 248, 252-52
(1981). A plaintiff's prima facie case nmay be established by
showing that "(1) she is a nenber of a protected class; (2)
she suffered an adverse enploynent action; and (3) the
unfavorabl e action gives rise to an inference of
di scrimnation.” Brown v. Brody, 199 F.3d 446, 452 (D.C. Cir.
1999). The D.C. Circuit has recently held that a plaintiff
"need not denpnstrate that she was replaced by a person
out side her protected class in order to carry her burden of
establishing a prima facie case under MDonnell Dougl as.™
Stella v. Mneta, 284 F.3d 135, 146 (D.C. Cir. 2002).

If plaintiff denonstrates a prima facie case, the burden
shifts to the defendant to provide a legitimte, non-
di scrim natory reason for the adverse enpl oynment acti on.
McDonnel | Dougl as, 411 U S. at 802. The plaintiff
neverthel ess retains the ultinmate burden of persuasi on and,

once the defendant has rebutted the presunption of

Nowhere in her filings does plaintiff argue that the RIF had a disparate
inmpact. Rather, she contends that she "was singled out by David Glnore a
white male for unique treatment." Pl.'s Reply at 23. Accordingly, the Court
treats plaintiff's Title VII claimas a disparate treatment claim
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di scrim nation, nust persuade the court that a discrimnatory
notive existed or that the enployer’s proffered expl anation
shoul d not be credited. St. Mary's Honor Ctr. v. Hicks, 509
U.S. 502, 507-08 (1993); see also Aka v. Washi ngton Hospit al
Ctr., 156 F.3d 1284, 1290 (D.C. Cir. 1998) (en banc).

While it is a close call, the Court finds that Ms. Mirray
has established a prima facie case of gender-based and race-
based di scrim nation. She has denonstrated that she is an
African- Anerican woman and that she was term nated from her
enpl oyment. Plaintiff relies on the fact that only she and
anot her African American woman were involuntarily separated
fromtheir enploynent to denonstrate the discrimnatory nature
of her term nation. The Court is not entirely convinced that
the circunstances of plaintiff's term nation give rise to an
i nference of intentional discrimnation, but notes that the
prima facie case is not intended to be “onerous.” Burdine,
450 U. S. at 253. Accordingly, the Court will assume that
plaintiff has net her prim facie burden.

Def endant G I nmore has proffered a legitimte, non-

di scrimnatory reason for plaintiff's termnation. He
contends that Ms. Murray's term nation was solely notivated by
t he January 1996 reduction-in-force. Upon creation of a

position in the Ofice of Public Information with greater
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i ndependence than had previously existed, defendant argues
that it becanme clear that plaintiff’'s |ower |evel position was
obsol ete and the agency accordi ngly abolished the position.

To survive summary judgnment, plaintiff nust denonstrate
t hat disputed facts exist, fromwhich a reasonable jury coul d
concl ude that defendant intentionally discrimnated agai nst
her on the basis of her race and/or sex. Plaintiff has
clearly presented evidence to suggest that defendant's stated
reasons for her termnation nmay not have been his sole
notivation. |ndeed, the Court notes that defendant G| nore
testified that he was di spleased with a Washi ngt on Post report
to which he incorrectly believed plaintiff had contri buted.

| ndi cati ons that an enployer's proffered reasons may be
pretextual may be sufficient to survive summary judgnent.
Aka, 156 F.3d at 1290-94. Yet, even where a Court may not
credit defendant’s proffered notive, this does not
automatically translate into a finding that defendant’s
notivation was discrimnatory. See Fischbach v. D.C. Dep't of
Corrections, 86 F.3d 1180, 1183 (1986) (to rebut a
nondi scrim natory reason given by an enployer, "'[i]t is not
enough for the plaintiff to show that a reason given for a job
action is not just, or fair, or sensible "). Here, draw ng

all reasonable inferences in favor of plaintiff, the Court
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finds that no reasonable jury could conclude that plaintiff's
term nation was notivated by intentional discrimnation on
account of plaintiff's race and/or sex. Accordingly, the
Court enters judgnent for defendant, and against plaintiff, on
plaintiff's Title VIl claim
3. Plaintiff's Section 1981 Cl ai m

Under Section 1981, a plaintiff nust denonstrate that she
has been the victimof intentional discrimnation. See
Patterson v. MLean Credit Union, 491 U S. 164, 109 S. Ct.
2363 (1989). Plaintiff has failed to identify any genuinely
di sputed facts from which a reasonable juror could concl ude
t hat defendant intentionally discrimnated against her on the
basis of her race. Therefore, sumary judgnment is properly
entered for defendant on plaintiff's Section 1981 claim

4. Plaintiff's Unlawful Term nation Claim

Plaintiff contends that she was term nated in violation
of the Conprehensive Merit Personnel Act ("CMPA"), D.C. Code 8§
1-601.01 et seq., and the Pearson Order. The Pearson Order
explicitly provided that the CMPA was to govern enpl oyee
rights, benefits and term nation until such tine as the
receiver instituted personnel policies. The Pearson Order
mandat ed t hat pernmanent managerial civil service enpl oyees

“not be term nated except for cause or m sconduct or for non-
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performance of duty or due to abolition of their position.”
Pearson Order, at 7. M. Glnore’s new policy was issued on
Decenber 8, 1995, after Jones was hired, but prior to Murray’s
formal term nation

Per sonnel decisions nade prior to Decenber 8, 1995 were
governed by the CMPA. Thus, this Court nust determ ne what,
if any, personnel actions were taken that pertain to M.
Murray prior to December 8, 1995. Plaintiff argues that this
Court should find that her term nation occurred on or before
Sept ember 25, 1995, when M. Jones was hired to performa job
that the agency representative admtted was the functional
equi val ent of plaintiff's job.

Plaintiff's contention that she was term nated on or
bef ore Septenber 25, 1995, does not find support in the
factual record devel oped by the parties. Plaintiff relies
exclusively on testinmony of the agency representative at her
adm ni strative hearing that M. Jones' and plaintiff's jobs
were "functionally equivalent.” However, the presence of
soneone with a simlar, or even identical, job on the work
force, does not necessitate a finding that one's job has been
termnated. It my well forebode the elimnation of one of
the positions, as appears to have been the case here.

Nevertheless, plaintiff's own testinony belies her argunent

24



that she was "term nated" when M. Jones began work. [In her
deposition testinony, Ms. Miurray stated that the “biggest
thing” that she renmenbers not doing after M. Jones was hired
was not going to senior staff nmeetings. Mirray Dep. at 79.
She continued to get press calls and to work on the agency's
newsletter. 1d. She did not know whether M. Jones assuned
any of her day-to-day responsibilities. 1d. at 80. Plaintiff
was clearly continuing to work at the agency follow ng M.
Jones' hiring, and at the tinme that the PPM was inpl enented by
the receiver. Thus, the Court finds that there are not
genui nely di sputed facts, fromwhich a factfinder could
reasonably conclude that Ms. Murray was term nated prior to
the i nplenentati on of defendant's new personnel policy on
Decenmber 8, 1995. Accordingly, the Court grants defendant
sunmary judgnment on plaintiff's clains that defendant viol ated
t he CMPA and the Pearson Order.
CONCLUSI ON

Ms. Murray's pleadings denonstrate that, to a |l arge
extent, she bases her | egal argunents on the purported
preclusive effect of the hearing examner's findings that M.
Jones had been hired for a position that was the functi onal
equi val ent of plaintiff's. Yet, it would appear that

plaintiff's reliance on these findings caused her to support
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the clains that she asserts in this lawsuit in only the nost
cursory fashion. The Court has endeavored to glean from
plaintiff's pleadings the | egal and factual support for the
claims set forth in her conplaint. Yet, in response to

def endant's nmotion for sunmary judgnent, it is plaintiff, and
not the Court, who has the burden of identifying genuinely

di sputed facts upon which plaintiff may prevail in her

| awsui t .

For the foregoing reasons, and upon careful consideration
of the parties' notions for sunmary judgnent, the responses
and replies thereto, and the applicable statutory and case
| aw, the Court enters summary judgnent for defendant, and
against plaintiff on all of plaintiff's clains with the
exception of her Section 1983 cl ai m agai nst defendant in his
official capacity only. Plaintiff's Section 1983 claim
agai nst defendant in his official capacity only is dism ssed
wi t hout prejudice subject to reconsideration at such tinme as
plaintiff is able to clearly identify |l egal and factual bases
for proceeding on this claim

An appropriate Order and Judgnent acconpany this

Menor andum Opi ni on.

DATE EMVET G SULLI VAN
UNI TED STATES DI STRI CT JUDGE
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Notice to:

Veroni ce Annette Holt, Esquire
3003 Van Ness Street, NW
Washi ngt on, DC 20008

Robert Arthur G aham Esquire
Suite 800 South

Reno & Cavanaugh, P.L.L.C
1250 | Street, NW

Washi ngton, DC 20004

Ei | ene Brown, Esquire

Suite 210

District of Colunbia Housing Authority
1133 North Capitol Street, NE
Washi ngt on, DC 20002

Mona Lyons, Esquire

Suite 625

Clifford, Lyons & Garde
1620 L Street, NW

Washi ngton, DC 20036-5631
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UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF COLUMBI A

LUCY MURRAY, ;
Plaintiff ;

V. % Civil Action No. 99-361 (EGS)
DAVI D G LMORE, ;
Def endant . %

ORDER _AND JUDGVENT

Pursuant to Federal Rule of Civil Procedure 58 and for
the reasons stated by the Court in its Menorandum Opi ni on
docketed this sanme day, it is hereby

ORDERED that plaintiff’s notion for summary judgnment [41]
is DENIED, and it is

FURTHER ORDERED t hat defendant’s notion for summary
judgment [40] is GRANTED in part with respect to Count |
(unl awful termnation), Count Il (Title VII), and any cl ains
pursuant to 42 U. S.C. 8§ 1981, and with respect to Count 111
(42 U.S.C. § 1983) against defendant in his individual
capacity; and it is

FURTHER ORDERED AND ADJUDGED that the Clerk shall enter
judgment in favor of defendant and against plaintiffs on Count

|, Count Il, and any clainms pursuant to 41 U.S.C. 8§ 1981, and



shall enter final judgment in favor of defendant in his
i ndi vidual capacity only on Count I11; and it is
FURTHER ORDERED t hat Count 111 (42 U. S.C. § 1983), as
asserted agai nst defendant in his official capacity, is
di sm ssed without prejudice; and it is
FURTHER ORDERED that this case shall be taken off the

active cal endar of the Court.

DATE EMMVET G. SULLI VAN
UNI TED STATES DI STRI CT JUDGE

Notice to:

Veroni ce Annette Holt, Esquire
3003 Van Ness Street, NW
Washi ngt on, DC 20008

Robert Arthur Graham Esquire
Suite 800 South

Reno & Cavanaugh, P.L.L.C
1250 | Street, NW

Washi ngton, DC 20004

Ei | ene Brown, Esquire

Suite 210

District of Colunbia Housing Authority
1133 North Capitol Street, NE
Washi ngt on, DC 20002

Mona Lyons, Esquire

Suite 625

Clifford, Lyons & Garde
1620 L Street, NW
Washi ngt on, DC 20036-5631



